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Chairs Aquino and Rhoads, Vice Chairs Cullen and Yamashita, and Members of the
Committees:

The Department of Public Safety (PSD} has reviewed Senate Bill (SB) 2248 SD2
and appreciates the Legislature’s concerns with regards to providing a statutory
compassionate release process in the best interest of our ill, geriatric, and disabled
inmates. The Department presently provides for a similar “compassionate release”
recommendation process and supporis the intent of SB 2248 SD2, but strongly
opposes the measure in its present form. ‘

The Department requests the following amendments to the measure:

1. Page 4 (line 11) — Delete "costhy-of”
2. Page 4 (line 14) - Replace “may” with “shall”

3. Page 4 (line 15) — Delete “;ar-inmate-or-the-inmate’s representative”

"An Equal Opportunity Employer/Agency”
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4. Page 4 (line 16) - Replace subsection (c) with “Requests for medical release
shall contain the following information:”

5. Page 6 (line 3) — Delete subsection (d), “(d}—H-arequest-ismade by-an

ald s - ala aATSA . LAY O ) ¥

6. Page 6 (line 13) — Relabel section () to section (d) “The paroling authority...”
7. Page 6 (line 16 through 18) — Delete “Fhe-inmate-and-the-inmate’s

I- I [ “ -I b | F” EFEE'IEE{_”
8. Page 7 (line 6) — Relabel section (f) to section (e) “The paroling authority...”
9. Page 7 (line 8) — Relabel section (g) to section (f) “A denial of...”

10. Page 7 (line 14) — Relabel section (h) to section (g) “The director...”
11. Page 7 (line18) — Relabel section (i) to section (h) “The department...”

12. Page 8 (line 1) — Relabel section (j) to section (i) “The department ...”

Persons in the custody of the Depariment become the patients of the Department
and whose heaith care needs is provided by its physicians. As such, the
Department’s physicians become these patients’ Primary Care Providers (PCP) and
provide services in the best interest of their patient irregardless of the patients’
criminology. Medical release recommendations are presently made in the best
interest of these patients and their families and are based on medical evidence
provided by the PCP. The medical release criteria as defined by this measure will
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broaden the types of medical, geriatric, and disability cases that would receive
Departmental recommendations.

SB 2248 SD2 provides the inmate or inmaie’s representative with a formal
compassionate release recommendation process, which will result in many
recommendations that exaggerate and misrepresent the patient’s condition to satisfy
the medical release criteria. The formal inmate recommendation process as defined
in this measure, would greatly increase the administrative costs and duties for both
the Department and the Hawaii Paroling Authority (HPA). The process as defined in
this'measure will mandate the Department to consider recommendations without
merit and force the Department to divert its health care resources to deal with these
recommendations. These resources should be best utilized by providing direct
patient care.

Thank you for the opportunity to present this testimony.
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The Hawaii Paroling Authority (FIPA) supports the intent of SB 2248, SD2, but has

concermns regarding several areas of this measure and requests the following amendments:

1. Page 2 (Line 12 through Line 14) — The department shall assess and refer
inmates to the Hawaii Paroling Authority for possible medical release pursuant
to the jointly established medical release program developed by the two

agencies as provided in............. *

A medical release program can be providéd for in Department of Public Safety and

HPA policies. Also, a medical release administrative hearing is an expedited parole

consideration hearing process similar to that of a request for a reduction of an offender’s

minimum sentence(s), and not a separate program that needs to be enacted into law.

2. Page 3 (Line 20 througﬁ Line 22) — (a) An inmate in the custody of the
department of public safety shall be eligible to be considered for medical release

as_determined by the department of public safety medical director and
endorsed by the director if the inmate:.....
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3. Page 4 (Line 13 through Line 15) — (b} All requests for medical release shall be
in writing and shall be made to the Hawaii paroling authority. Requests may be

made by the director of public safety [er—by—an—inmate—or—the—inmate’s
representative].

The department should determine the eligibility criteria and it is the department that

should make the recommendation to the Hawaii paroling authority.

4. Page 4 (Line 16) — [If] When a request for medical release of an' inmate is

5. Page6 (Liné 3 through 12) — (d) Delete entire subparagraph.

The department should make all medical release recommendations to the Hawaii
paroling authority. It is the department that is solely responsible for the custody and care of
the inmate and the department’s medical doctors are the primary care physicians of the

inmate.

6. Page 6 (Line 13 through Line 14) — (e) The Hawaii paroling authority shail
conduct [a] an administrative hearing on all requests received from
the director of the department of public safety for medical release, The
hearing shall be held within [ter] thirty days of receiving a medical release
report from the department of public safety.

The Hawaii paroling authority is required by HRS §706-670 and HAR §23-700-31
to provide the department of public safety, the department of the prosecuting attorney, the
victim(s) and/or the victim(s) surviving family member(s), the inmate and the inmate’s
attorney with reasonable written notice prior to conducting a hearing to consider reducing
the minimum term of an inmate or to consider an inmate for release on parole. As written,

the ten day hearing requirement is neither feasible nor practical.
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7. Page 6 (Line 16 throughl8) - Delete the entire sentence [The-inmats-and-the
inmate’s representative-shall be-pemmitted-to-participate-in-the hearineand submi

The review process for medical releases would be an administrative process similar
to requests for early parole hearings and/or requests for reduction of minimum term(s) of
imprisonment as outlined in HAR 23-700-26 and 23-700-29, which do not require a full
hearing, but rather are conducted during the parole board’s administrative hearings sessions
conducted each month. During administrative hearings, no inmates, legal council,
prosecutors, etc. are present as the parole board reviews all appropriate records, requests,
justifications, etc. and discuss each case prior to rendering a decision. In all such cases, the
HPA is required to provide appropriate notification to all concerned parties pursuant to HRS
§706-670 and HAR §23-700-31.

8. Page 7 (Line 14 through 17) — (h) Delete the entire sentence [The-directer-shall

This is not needed as the primary care physicians and the department’s health care
staff effectively advocate for their patients. Also, the health care staff work with inmate and
family members to ensure that the inmate’s needs are being met and when appropriate,
powers of attorney are sought by the family members to advocate and act on the inmate’s
behalf. Further, there may be serious legal issues arising out of any requirement for the

department to appoint an advocate for the inmate.

The HPA believes the recommended amendments to this measure addresses needed
techmical changes while simultaneously clarifies the affected areas as they relate to the HPA.
The HPA defers to the department of Public safety on all matters that affect that agency that
arise out of SB 2248, SD2 as it is currently written.

Thank you for this opportunity to provide testimony on this matter,
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The Office of Hawaiian Affairs (OHA) SUPPORTS SB2248 SD1, which would clarify
the medical release program for terminally ill inmates.

OHA's 2010 report, “The Disparate Treatment of Native Hawaiians in the
Criminal Justice System,” indicated that there are deficiencies in the operation of the
criminal justice system in Hawai'i. Recently, OHA worked with advocate Robert Merce
to assist Delbert Wakinekona, a beneficiary in dire need of medical release.

Years of neglect and inadequate medical treatment brought Mr. Wakinekona to
the brink of death. In what should have been a straight forward process, Robert Merce
had to struggle with endless bureaucratic barriers to obtain basic information on Mr.
Wakinekona’s condition and what was needed to obtain his medical release. OHA
supports SB2248 SD1's effort to improve the medical release process and facilitate
compassionate release for suffering individuals like Mr. Wakinekona.

Mahalo for the opportunity to testify on this important measure. OHA urges the
committee to review Mr. Merce’s testimony on this matter and PASS SB2248 SD1.
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STRONG SUPPORT SB 2248 SD2 - COMPASSIONATE RELEASE
Aloha Chair Aquino, Vice Chair Cullen and Members of the Committee!

My name is Kat Brady and I am the Coordinator Community Alliance on Prisons, a community initiative
promoting smart justice policies for more than a decade. This testimony is respectfully offered on behalf
of the 6,000 Hawai'i individuals living behind bars, always mindful that almost 1,800 individuals are
serving their sentences abroad, thousands of miles away from their loved ones, their homes and, for the
disproportionate number of incarcerated Native Hawaiians, far from their ancestral lands.

SD 2248 SD2 requires the department of public safety to assess and refer inmates to the Hawaii paroling
authority (HPA) for possible medical release. Provides that an inmate in the custody of the department

“shall be eligible to be considered for medical release if the inmate meets specified criteria under certain
procedures. Requires HPA to set reasonable conditions on an inmate's medical release. Requires the
HPA to promptly order an inmate returned to custody of the department to await a revocation hearing if
the HP A receives credible information that an inmate has failed to comply with any reasonable condition
set upon the inmate's release.

Community Alliance on Prisons is in strong support of compassionate release as is the medical
community, research organizations, and the Bureau of Justice.

The Annals of Internal Medicine!

“Compassionate release consists of two entwined but distinct elements: eligibility (based on medical
evidence) and approval (based on legal and correctional evidence) (4). We argue that the medical
eligibility criteria of many compassionate-release guidelines are clinically flawed because of their
reliance on the inexact science of prognostication, and additional procedural barriers may further limit
rational application. Given that early release is politically and socially charged and that eligibility is
based largely on medical evidence, it is critical that such medical evaluation be based upon the best
possible scientific evidence and that the medical profession help minimize medical-related procedural
barriers.”

! Balancing Punishment and Compassion for Seriously 11l Prisoners. Brie A.Williams, MD; Rebecca L. Sudore, MD; Robert
Greifinger, MD; and R. Sean Morrison, MD
http:/fwww.annals.org/content/early/2011/05/31/0003-4819-155-2-201107190-00348.full



Human Rights Watch?

“Life in prison can challenge anyone, but it can be particularly hard for people whose bodies and minds
are being whittled away by age. Prisons in the United States contain an ever growing number of aging
men and women who cannot readily climb stairs, haul themselves to the top bunk, or walk long
distances to meals or the pill line; whose old bones suffer from thin mattresses and winter’s cold; who
need wheelchairs, walkers, canes, portable oxygen, and hearing aids; who cannot get dressed, go to the
bathroom, or bathe without help; and who are incontinent, forgetful, suffering chronic illnesses,
extremely ill, and dying.”

Bureau of Justice Statistics?

The Bureau of Justice Statistics reports found that between 1995 and 2010, the number of state and
federal prisoners age 55 or older nearly quadrupled (increasing 282 percent), while the number of all
prisoners grew by less than half (increasing 42 percent). There are now 124,400 prisoners age 55 or older.

Our prisons and those with whom we contract are not equipped to handle this aging or ill population.
We know of cases where inmates have been denied wheelchairs and have had to crawl to receive
medication. This is absolutely inhumane and should be intolerable.

The California prison system recently opened a prison hospice in Vacaville because of the number of
aging and chronically ill incarcerated individuals serving sentences. This is part of the reason that their
prison health care system was under consent decree from the federal government.

National Public Radio?

A January 30, 2012 public radio story reported in a story entitled, “End To California Prison Healthcare
Receivership In Works”

“SACRAMENTO, Calif. (AP} — The courl-appointed receiver oversceing California’s prison health care
sysiem said Friday the state must keep its promise to spend more than $2 billion for new medical facilities
hefore the federal courts can end an oversight role that has lasted six years.

California has commitied to spending $750 million to upgrade existing medical facilities, building a new
medical center and converling juvenile lockups. So far, only the new medical center in Stockton is being built. .,.”

Department of Public Safety Compassionate Release Statistics’

37 Compassionate Releases Recommended
22 Compassionate Releases Approved
14 Actual Compassicnate Releases

Community Alliance on Prisons sees compassionate release for chronically ill or geriatric individuals as
something that should happen before they are on life-support. We have heard many heart-breaking
stories about the treatment some terminally ill individuals have received in our prison infirmaries.

2 OLD BEHIND BARS The Aging Prison Population in the United States, January 2012,

http:/ /www.hrw.org/sites/default/ files/ reports/usprisons0112webwcover 0.pdf

3 Bureau of Justice Statistics, Prisoner Series, 1995-2010. Based on number of sentenced prisoners under jurisdiction
of federal and state correctional authorities with sentences of more than one year.

% “End To California Prison Healthcare Receivership In Works™

http:/fwww .capradio.org/articles/2012/01/30/end-to-california-prison-healthcare-receivership-in-works

sDepaﬂmam of Public Safety 2009 -2011 Compassionate Release Statistics

S ———
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We have also been told that there are some elderly inmates in one of our prisons who have been paroled
yet are still incarcerated because they have nowhere else to go since their families are all deceased and
there are no community facilities willing to take them.

Community Alliance on Prisons respectfully asks the committee to pass SB 2248 SD2.

Mahalo for this opportunity to testify.

S tttte———
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AMERICAN CIVIL LIBERTIES UNION
of HAWALI'S

Committee: Committee on Public Safety & Military Affairs
Conmunittee on Labor & Public Employment
Hearing Date/Time: Thursday, March 15, 2012, 9:00 a.m.

Place: Room 309
Re: Testimony of the ACLU of Hawaii in Support of S.B. 2248 SD2. Relatin
to Public Safetv

Dear Chairs Aquino and Rhoads and Members of the Committees on Public Safety & Military
Affairs and Labor & Public Employment:

The American Civil Liberties Union of Hawaii (“ACLU of Hawaii™)} writes in support of S.B.
2248, SD2, which seeks to require the Hawaii Paroling Authority to establish a medical release
program for inmates.

This smart and compassionate program could provide relief to a prison system dealing with an
increasingly older population subject to more medical issues and higher treatment costs.
Releasing those inmates who are found to be no-risk to public safety could save the state millions
of dollars in health care costs, relieve prison overcrowding, and offer a more dignified and more
humane death to those who would otherwise die in prison.

The mission of the ACLU of Hawaii is to protect the fundamental freedoms enshrined in the U.S.
and State Constitutions. The ACLU of Hawaii fuifills this through legislative, litigation, and
public education programs statewide. The ACLU of Hawaii is a non-partisan and private non-
profit organization that provides its services at no cost to the public and does not accept
government funds. The ACLU of Hawaii has been serving Hawaii for over 40 years.

Thank you for this opportunity to testify.
Sincerely,

Laurie A. Temple
Staff Attorney
ACLU of Hawaii

American Civil Liberties Unlon of Hawai'i
P.O. Box 3410

Honolulu, Hawai'i 96801

T: 808.522-5900

F: 808.522-5909

E: office@acluhawaii.org
www.acluhawaii.org



DAPHNE E. BARBEE
ATTORNEY AT LAW

1188 BISHOP STREET, SUITE 1909, HONOLULU, HAWAII 96813
TELEPHONE (BOB) 533-0275

TESTIMONY IN SUPPORT OF SB 2248 ATE ASE

COMMITTEE ON PUBLIC SAFETY
Representative Henry Aquino, Chair
Representative Ty Cullen, Vice Chair
Thursday, 3-15-12
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Dear Chair and Vice Chair and Committee Members:

My name is Daphne Barbee-Wooten and | am an attorney in private practice in Hawaii. | very
much support compassionate release of inmates who are disabled, permanently infirm and have a
debilitating ‘illness or disease. SB 2248 seeks fo streamiine and define the conditions for
compassionate release which is much needed in Hawaii. Other States have compassionate release
for itl and disabled and elderly inmates and have successfully used the releases. See attached news
arficles. However, unchecked discretion to the Dpt. Of Public Safety and or Hawaii Paroling
Authority,and inability to appeal and or to obtain an independent medicat exam are a-.concem. | urge
you to add provisions allowing an appeal or for an independent medical exam. If an inmate’s request
for compassionate release is denied, there should be an explanation and an ability to appeal or
reconsider.

| am familiar with inmates who are suffering debilitating illnesses requiring dialysis and
chemotherapy who are at Halawa Correctional Fagcility. | also know of inmates from Hawaii who are
suffering serious illnesses such as cancer at Saguaro Correctional Facility. | also am aware of
inmates who are elderly. Inmates are disabled in wheelchairs, bedridden and unable to care for
themselves without medications, injections of insulin, chemotherapy, dialysis and other forms of life
sustaining medical needs.

There should be checks and balances to ensure the decision to grant or deny compassicnate
release is done by persons with medical knowledge about the ifiness and how debilitating it is on the
inmate. For example, how many lay persons know the affect dialysis has on the body or
chemotherapy. Doctors specialize in various medical conditions. There is nothing in this bill that
states a doctor who specializes in the specific disease or medical condition should be consulted. An
inmate should be able to select a physician of their choosing as an Independent Medical Examiner
if the DPS doctor opines that the medical condition is not debilitating. Please add provisions for
independent medical exam and appeal process for inmates who apply for compassionate release in
this bill. t am aware of inmates whose compassionate release requests have been recommended
by physicians only to be turned down by DPS non doctors. There should be an appeal process to
allow for the Hawaii Paroling Authority to hear these cases. Thank you. Please pass this bill.
Daphne Barbee-Wooten, Atty.

Attachments
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Lake Co. convict wins California’s first
medical parole

15 Jun

Marisa Lagos, Chronicle Staff Writer

A men sentenced to a 68-year prison sentence for a 2006 home-invasion robbery has become the first
person in California granted parole under a new law authorizing the release of medically incapacitated
inmates to save the state millions of dollars,

Craig Lemke, 48, noses no threat to public safety due to his medical condition, a two-member panel of the
state Board of Parole Hearings found today during a hearing at the Pleasant Velley State Prison in

Coalinga. The Lake County convict’s medical condition was not disclsed for privacy reasons,

He was the second inmate to be considered for medical parole under s law authored by Sen. Mark Leno,
D-San Francisco, that went into effect this year. The law states that inmates who are “permanently
medically incapacitated with a medical condition” that makes them “wnable to perform activities of basic
deily living” may be released if they do not pose a threat to public safsty.

A spokeswoman for the court-appointed medical receiver in charge of California’s prison health care
praised the board’s decision, saying it will save the state ap to §750,000 ayear in guarding costs, and an
untold amount on Lemke’s medical care.

“We're pleased the board found he met the criteria,” Nancy Kinoaid Saicl, “We are continuing to look for
more individuals that could meet the criteria... There are a total of 40(inmates) on the list, and we are
always working to identify more,”

Continue Reading @ SF Gate

ADVERTISEHENT



ates using early release ot prisoners 10 3ave money | Natior | Newler... Iitp:/fwww newjerseynewsroom.com/nation/states-using-early-release-.._

M Catch OneonOne with Steve Adubafo Monday - Friday on:

it~ 7:00 p.m.
LITVEQ  Tigg B THIRTEEN () 1230 a.m.
toro plete & f hadule visit www,CovcaNiorg

Menday NovO7th Login  Creale an gccount  Search

HOME NJ U8, WORLD SPORTS MONEY ENIERTAINVENT  HEALTH SCUTECH UFE TRAVEL OPNON ABOUTUS CONTACTUB  ATWERTIBING

States using early release of
prisoners to save money
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For Floyd Prozaneki, it makes perfect sense to give
some pilsonars & chance to raduce thair fme behind
bars, providad they complate sducatinnal or vocational
- - programs axl behave wiile thay are incarcerafed.

© "Youand 1 onthe outtelds, we have a chance of getting
a raise or promotion,” says Prozansld, & Demacratic

teach (prisonars) that there are Incentives for thamto
do wall neide the walls?"

Prozanski, chair of the Senate Judlclary Gomerities, last year helped craft a iaw that lete
some Oregon inmates rim as much as 30 percent from their seniances thrauglh expandad
*asrned-fime credits," which are awarded to prisoners who finleh coursework, gain work
exparience or otherwiss wark to improve thelr Ives bahind bara. Created to save the state
money In extramoly tean flecal imes, the law has movad up releasza datas for about 3,500
ptisenars, Including abaut 950 who heve akeady baen ralaased from prison an average of
85 days ahead of schadule.

But & recent backiash over Oregan's law serves ae a reminder of the pofitical piifakke that can
accompany changes in eriminal juxtice polcy, particularly when thoss changes open prison
doors earier for some Inmates. Calfornta, Colaradbo, lilnols, Kantucky, Michigan and
Wisoonsin are ameng the other states that have recently acceterated priganer raleases or
ara gonaldering dolng so.

Victime' advocates groups kave attacked Qregon's law as & threat to pubioc safaty, aiting a
statewicle radlo a4 that painis en ominous picture about the relsaass' effact an crime ratas.
Proaecutors and the Damacratic slats aftorney ganeralsay the law goes too far end that
inmatas showd bo able to shave ne more than 1§ percent off thelr sentences through
cradite, the same percentage the federel government akows. Ganarating avan more
opposition [a a loophols that mwmakars acknowlsdge should never have found Its way Inta
the law, making sorme seflous criminals slgibia for accelarated rataases,

"This has bysn axtremel/ hustful, and axtremely traumatic for crime vicims,” Stave Doel,
president of the group Crima Vicims Unitad of Oregon, sald during testimony about the law
earlor this maonth,

As to whether accelerated-ralsase programs laad to more crima by thass who are relsasad,
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resoarch shows otherwisa. A revisw by tha National Council on Crime and Definquency of at
vast 12 studles. for example, found unchanged or [ower recldivism rates among piiseners
who banefitad from accelerated-reléase programs In states Including tinots, Wisconsin and
Florida,

Amid mounting public pressura, Oregon lawmekers last weok guapendad the aarnad-time
program until 2011 while the atate avaluates it, They alsn mada changes to enaura that
saraus criminais no ionger will be efgible for 30 percent semtence reductions when the
program fasumes. amacratlc Gevernor Ted Kulongoskl stgned the revislons into law over
the objectons of Republcans, who wanted to repeal the program altogether, '

Budget-driven offorts to speed prisoner refsasas and save staies money have touched off
poltical debetes olsawhere tils year, a major elaction year in which kaweniakers in 48 states
face raglaction and no canddete wants to be labeled "90ff on crime.” Tha debates have
raged aven in places where Inmates have bean raleased just days earfer than they ordinerily
would have been.

Ilincls Governor Pat Quinn nearly logt a Democratic primary this month against the state
comptroliar, Dan Hynes, who rapaatedly attacked him over a program that allowed about
4,700 nmates to gatout of prisoren average of 37 days early. The infiative came under
firo baostiss the state awarded "good-fme crediis” -~ which are based on behavior behind
bars, rather than particlpation in programs — 4 prisoners whe had spant most of their
santences In county jaik, without being sufficlently monitored by the state, Quinr has calied
tha program a "mistake,” and lswmakers have hastlly approved charges thal woukd prevent
similar relerses from happening agein.

In California, lawrnakers last yaar approved an expanslon of good-time cradita that, since
the iaw took sffact (n January, has allowed at least 2,000 inmates to leave prison ahead of
achedule, Bul the faw has sown canfusion atthe locad Javel over whethar it apples ta jall
Inmales as wall as stata prisonere. Same counlles have released hurdreds of prisoners
early, while law anfordemant agenclos elsewhera have sued to black the reloases, which
cauld bacome n Issue In a governor's race expactad to feature Democratic Attorney
Ganwral Jerry Brown,

In: Michigan, Republicans are attacking a propasal by Demacratic Governor Jenmifer
Granholm to reinstate good-ime cradits, which lawmakars have phiased out, and grant
eadier raloaess to akout 7,500 prisoners In an effort to save up to $130 milion In the coming
ftacal yaar. "We rejact the [dea that you ¢an solve the budget problem by depopulating tha
prisons," Rapublcan Senate Majority Leadar Mike Bishoptoki fhe Defrolt Fres Press, caling
Granhols proposal“insanely shortsighted,”

Granholkm pushad back in an interview with Stateiine.org last waak, refarring to the fact that
Michigan is ons of only a handful of atates — along vith Gaargia, Hawall, [dahe, Montans
and Ulah, according lo a 2008 survey —that have no good-time credits whatsoever. She
rajacted the assertion that doing what most othar states alrsady do will rasul in a public
safaly fhraat,

It wa don't addregs that isste, fhen wa're going to continue to plow laxpayer dofars into a
corractons systam when the states around us that have fewer prieonars and ghorter (sngths
of stay dont have higher crima rates,” Granholm, 8 former prosacutor and etate aornay
genoral, seld.

Indaad, oftan lost in the debate over accelerated prison rateases ls that they are relatively
gammon. Besides the 44 statas that alowinmates to eam good-Uma credits, at Isast 31 akso
pravida some form of earned-time cradits for those who envoliin educational or other
programs, according to a sludy st year by the National Confarencs of Stafs Lejistaturea.
Novada, for example, alows some Inmates o reduce Ihelr ime by 80, 90 or 120 days if thay
complate a vertificats, dipioma or degres while batind bars. in rany other states,
correctional authorities cen gram "compassionate releases” to sick or dying inmates.

in 2003, lawrnakara in Washinglon atats passed a law giving some nonviolant drug and
proparty offendets the chance to reduce thalr sentences by as much as 5T parcent in onse of
the netlon's most aggressive sxpansions of earned-ime cradits. A 2000 study bty the

htp:/fweww newjerseynewsroom.com/nation/states-using-early-release-..,
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iles using early release of prisoners to save money | Nation [ NewJer... hittp:// WWW.Newjerseyrewsroom.cony/ nation/states-using-early-release-..

Indepéndant Wastingion State Instituta for Bubic Poltcy found that the program has resutted
in lower recidivism rates among those who have been released ahead of achadule. But It
also found an Incraase In properly crimes after the change went into affect.

The Institute's finding or recidivismhes made Washington 8 modgl for lawmakers In other
states {hat have sought accalerated prisonar releasss, and Is fraquently mentioned by
crirminologists.

"Langlh of stay has nothing io do with the recldivism rate,” Todd Clear, the inooming dean of
tha Schoal of Cririnal Justice at Rutgers Univeraily in Naw Jarsey, says. "If T bt someone
out (ear}, Fmnot increasing the chances of em commitling a crime. I'm just changing the
date."

Daspite the studies, politiofans and corractions officlals are keenly aware ihat a single,
wall-pubkcized crime by an inmate wha has been granted accelarated release can call entire
pragrams into quastion, vituatly ovaraight. In Cakfornia, for instance, outrage over the
state’s goad-fime credits has heen oxacerbated by Ihe aarly relsase of a Saoramento
County inmate who was arrested in connection with an attempted rape fes3 than 24 hours

after walking frae.

For that reasan, Cloar ieevas, sark-releass inillatives are a racipe for potitical disastar.
“Tha minute you lat a bunch of pacpls out early, you own averylhing they do,” he says —a
polnt ackeowledged by Granholm,

" think any changes in he corractions syatem can cortainly be exploited by political gain by
those who want 1o do 50," Granholmsays. "And its true In avery stats in the country.”

— Statatine. org staff witer Melissa Maynerd conlibutsd to thie report.
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. Between 2007 and 2010, as noted above,
the number of sentenced state and federal
prisoners age 65 or ofder Increased by 63
percent, while the overall population of
sentenced prisoners grew only 0.7 parcent in
the same period. There are now 26,200
priseners age 65 or older.

. Between 1995 and 2010, the number of state
and federal prisoners age 55 or older nearly
quadrupted {increasing 282 percent), while
the number of all prisoners grew by less than
half {Increasing 42 percent). There are now
124,400 prisoners age 55 or older.

Human Rights Watch presents in this veport new statistics that testify unequivocally to
the aging of the US prison population, Among our findings:

*  As of 2010, 8 percent of sentenced state
and federal priscners are age 55 or older,
mere than doubting from 3 percent in 1995.

*  OneIn ten state prisoners is serving a
life sentence.

. Eleven percent of federal prisoners age 51
or alder are serving sentences ranging from
30 years to life.

Using data from the United States Bureau of Justice
Statistics (BJS), Human Rights Watch calculates that the
number of sentenced federal and state prisoners who are
age 65 or older grew an astonishing 94 times faster than the
total sentenced prisoner population between zoo07 and
2010. The older prison papulation increased by 63 percent,
while the total prisen population grew by 0.7 percent during
the same period.

Some older men and women in prison today entered when
they were young or middle-aged; others committed crimes
when they were already along in years. Those who have
lengthy sentences, as many do, are not likely te leave prison
before they are aged and infirm. Some will dle behind bars:
between 2001 and 2007, 8,486 priseners age s5 or older
died in prisan.

This report is the first of two that Human Rights Watch
plans to issue on the topic of elderly prisoners In the US.t It
presents new data on the number of aging men and women
in prison; provides information on the cost of confining
them; and based on research conducted in nine states
where prisons vary significantly in size, resources, and
conditions, offers an overview of some ways that prison
systems have responded fo them. The report tackles some
policy considerations posed by incarcerating elderly
inmates, and raises the human rights concerns that must be
addressed if sound policies are to be developed for the
criminal punishment and incarceration of older prisoners,
both those who grow old in prison and those who enter at an
advanced age.

Prison officials are hard-pressed to provide conditions of
confinement that meet the needs and respect the rights of
their elderly prisoners. They are also {ll-prepared—lacking

the resources, plans, commitment, and support from eiected
officials—to handie the even greater numbers of older
priseners projected for the future, barring much needed
changes to harsh “tough on crime” laws that lengthened
sentences and reduced or eliminated apportunities for
parole or early release,

Itis intreasingly costly for correctional systems to respond
to the needs of their geriatrc populations, including their
need for medical and mental health care. According to
information gathered by Human Rights Watch, Including
previously unpublished data, annual medical expenditures
are three to eight times greater for older state priseners than
for others. Since federal health Insurance programs do not
cover medical care for men and women behind bars, states
shoulder the entire burden for their inmates, Taxpayets also
bear the financial burden of expensive prison secutity and
control measures for those individuals who, due to their age
and infirmities, pose a negligible safety risk,

Providing medical care to older prisoners comes with a
steep price tag because of their greater medical needs, Older
prisoners are more likely than younger ones to develop
mobility impairments, hearing and vision [oss, and cognitive
limltations including dementia, Older prisoners are also

* In this report we use the terms ald, older, elderly, aging, and geriatrlc
interchangeably to refer to people whose physical capabilities and mental acuity
are markedly dimlnished by advancing age, wholly apart from any diseases whiich
may have [imited their physical or mental abilities, Nevertheless, because age,
illness, and physical and mental disabllitles so often overlap, we also use the -
former terms interchangeablywith such terms as “old and infirm.” Similarly, we
use the terms Incarcerated persons, prisoners, afferiders, and lnmates
Interchangeabily.
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GROWTH IN STATE AND FEDERAL PRISON POPULATION, BY AGE, 1995-2010

Prison Population Age 55 or Older
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Source: Bureau of Juslice Stalistics, Prisoner Series, 19952010
Hote: Based on number of sentenced priseners under jurisdiction of federl and state correctional
authoritles with sentences of more than one year.
GROWTH IN STATE AND FEDERAL PRISON POPULATION, BY AGE, 2007-2010
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more likely to have chronic, disabling, and terminat
Hllnesses. Prisoners who continue to age behind bars will
eventually require assisted living and nursing heme levels of
care while incarcerated. Prison officials look at the projected
increase in aging priseners in their systems and realize in
the very near future they will need to operate specialized
geriatric facliities; some already do.

HUMAN RIGHTS WATCH | JANUARY 2012

Corrections officials must respect the human rights of all
prisoners, and what is required to respect those rights can
vary according to the needs and vulnerabilities of the
individual prisoner.

For an old and frail person, the right to safe conditions of
confinement means not having to live in a dorm with younger
persans prone to violence and extortion; the right to decent



expressly for the purpose of ensuring housing for ex-offenders whose past crimes make
them difficult to place in private nursing homes.

Release and Public Safety

Older people can and do commit crimes, including older people who have been released
from prison.®®® Nevertheless, violent crime by older former prisoners is relatively rare. It Is
often said that “ciime is a young person’s game” and the likellhood a person will commit
serious crimes declines with age. s

Despite the many challenges of reentry, older inmates who are released to the community
are far less likely to recidlvate—to be rearrested, reconvicted, or returned to prison with or
without new sentences—than younger inmates.1s°

A recent study by the Florida Department of Corrections revealed strikingly lower recidivism
rates for offenders released when they are 5o years of age or older, and particularly for
those released at 65 years or older, compared to younger inmates. The repott concludes
that age at release may be the single most important factor predicting lower recidivism, 1
In Colorado, offenders released at 50 years or older were aiso less likely to be returned to
prison within three years of release than younger offenders.»s

Many studies of recidivism do not distinguish between returns to prison for technical parole
violations—failure to meet with a parole officer, for example—and returns because of the

188 1 3 rather unusual example, a 69-year-old man trfed t6 1ob a bank using a knife the day after he was released from
prison. fames Barron, “Ex-Convict Is Shot After Failed Hotdup,” The New York Times, October 15, 2011,
hitp://www.nylimes.com/ 2010/10/15/nyregion/15penn_himi (accessed Navember 29, 2011).

189 Hoelter, “Imprisoning Elderly Offenders,” citing Michael Gottredson and Travis Hischi, “The True Value of Lamba Would
Appear to be Zero: An Essay on Criminal Careers, Selective Incapacitation, Cohort Studles, and Related Toples,” Criminology,
vol. 24 Issue 2, 1986, pp. 223-233,

90 Patrick A. Langan and David |. Levin, Bureau of justice Statlstics, “Recidivism of Prisoners Released in 1994,” June 200z,
htlp:f/b]s.o]p.usdoj.govlindex.cfm?ty=pbdetall&ﬂd=-113z; {accessed November 29, 2011), Table 8. The Bureau of lustice
Statistlcs study lumps all offenders 45 or over together as do some more recent studies, for example, Kyung Yon Jhi and Hee-
Jong Joo, “Predictors of Recidivism Among Major Age Groups of Paroleas In Texas,” Justice Policy |ournal, Spring 2009, -
www.cjcj.org/flles/predictors_of. pdf (accessed November 29, za11). Other studies identify age as a strong, significant
predictor of recidivism, but do not provide data breaking the released inmates into discrete age groups. See, for example,
Beth M. Huebner and Mark T. Berg, “Examining the Sources of Varlation in Risk for Recidlvism,” Justice Quarterly, vol. 28 no,
1, Febiuary 2011, pp. 146-173. ‘

192 Florida Department of Corrections, "zo09 Florida Prison Recidivism Study: Releases from 2001 to 2008," March 2010,
www.dc.state.flus/secretary/press/zo10/Recld ivismStudy.pdf (accessed July 13, 2011), P16, ’

192 Data provided to Human Rights Watch by Maureen O°Keefe, Colorado Department of Comrections, March 23, zo011.
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commission of a new crime, From a public safety perspective, the latteris obviously more
Important. Data that disaggregates reasons for the return to prison shows older inmates are
far less likely to commit new crimes after release from prisen than younger inmates,

tn New York, data on releases from 2000 to 2006 reveals that inmates who were under 55
at the time of release were at least twice as likely to return to prison within three years of
release with a new offense than prisoners released at age 55 and over. For example, in
2006, 10.9 percent of offenders released at an age less than 55 years returned to ptison
within three years with a new offense compared to 5.4 percent of those released at age 55
or older.'s2Not only were New York’s older former prisoners less likely to recldivate, they
rarely recidivated by committing violent offenses. No offenders who were 65 or older when
released In 2006 were returned to prison in three years for committing a violent felony; and
only 3.4 percent of those who were between 55 and 64 when released were returned to
prison in that time perled for committing a violent felony.

in a 2010 Ohlo study, 26.7 percent of former prisoners commit new crimes within three
years of their release from prison. But only 5.6 percent of offenders released between ages
65 and 69 commit new crimes, and only 2,9 percent do who are between age 7o and 74
when released. None of the 1g inmates released at age 75 and over committed new crimes;
nor, for that matter, did any of them violate the conditions of their parole.:

The low probability that released prisoners well on in years will commit new ¢rimes
suggests that their continued incarceration adds little to public safety, The possible risk of
ctime posed by Individual prisoners cannot, of course, be determined solely by age; other
factors must be considered as well, including thelr physical and mental condition and
recent conduct behind bars. Nevertheless, available data suggests that as a general matter
public safety does not require the continued incarceration of geriatric prisoners, especially
if they are infirm or Incapacitated. '

193 Unpublished data obtained through fFreedom of Information Act request by Human Rights Watch in emall correspondence
with New York Depariment of Cormrections and Communily Suparvision, July 11, 2011. Older prisoners were also significantly
less lkely to be retumed to prison for violating the conditions of release, For example, 31.2 percent of the offenders wha
were younger than 55 when refeased in 2006 were returned to prison within three years for parole violatlans compared to
17.4 percent of those released at age 55 and older

194 Data provided to Human Rights Watch in email correspondence with Steve Vandine, Ohio Department of Correciicns, July
14, 2011. See also, Matthew Makarlos, Benjamin Steiner, and Lawrence F. Travis, Ill et al., “Examining the Predictors of
Recidivism among Men and Women Released from Prison In Ohle,” Criminal Justice and Behavlor, vol. 37 no. 12, December
2010, {age is a significant predictor of recidivism).
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Death

As the number of older prisoners increases, so toc does the
number of men and women dying of natural causes behind
bars.*s Some grow old and die in prison. Some enter prison
in such poor health they will die before they have completed
thelr sentence. For those who are already elderly at the time
of admission, even a short sentence may be a sentence to
death in prison,

Correctional systems are providing medical care to ever
growing numbers of terminally ilt prisoners and are trying to
expand their ability to provide palliative care for the dying
that is consistent with community standards, lncluding
through the creation of hospices. Each death is difficult for
other inmates as well as staff,

Not surprisingly, older men and women account fora
disproportionate and growing share of prison deaths.
Nationwide, in 2001, offenders age 55 and over comprised
33.9 percent of deaths in state prisons nationwide; by 2007
the number had grown to 45.7 percent.®7in the years 2001-
2007, 8,486 men and women age 55 or over died behind
bars, Data from individual states further iluminates the

relationship between age of prisoners and mortallty in prison:

* Although older inmates were 16 percent of the June 30,
2010 Florida prison population, they represented 38
percent of all Inmates expected to die in prison. Within
the age cohort of all Florida inmates over age 50, almost

195 Netlis and King, "No Exit.”

. Alan Gage 82 years old, Is '
:';‘.-.m prisun In Washmgton '

\ long he had been in

._‘f'prlsoh when Interviewed -
by Human nghts Watch
"}but knew that his sentence‘
'-:goes tn 2024, when he will
_";be 95 He spends most of

' the day sleeping and V
' readmg.

nd rarely goes to
éyard He_sayshe S

.canng _artlcipate M.
-lthings s_.much as he used
' lto wkien he: was younger

.Hee _ nowm heis llkely to die
-fbehmd bats. I don*t like :
A th' "'notion of dymg in-

. .eVeryone. out of the
iStream farfrom those who

_ care about you who would ,

' come together and mourn
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195 Human Rights Watch interview with Alan Gage (pseudonym), Coyote Ridge Corrections Center, Connell, Washington,

August 8, zo11.

197 Margaret Hoonan, Bureau of Justice Statistlcs, “Deaths in Custody: State Prison Deaths 2001-2007 - Statistical Tables,”
Oct. 28, 2010, hitp://bJs.ofp.usdo].gov/Index.cim?ty=pbdetail&lid=2093 (accessed january 12, 2012), Table 5. lllness and
AIDS consistently accaunt for almost all prisoner deaths, Including those of inmates aged 55 and over,

a3
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one-third (4,819 of 16,386) are expected to die in prison, and more than half of ali
inmates over age 70 (297 of 408) will die in prison.8

* InNew York, inmates 65 years and older comprise 1 percent of the inmate population,
but account for 15 percent of deaths; inmates aged 55 to 64 account for 4 percent of
the population and 23 percent of the deaths,99

¢ In Ohio, inmates 55 years and older comprised 6.5 percent of the state’s prison
population in 2009, but they accounted for 48.5 percent of deaths in 2008 and 200g9,20

Many prison systems have created hospices to respond to the emotional as well as
physical needs of the dying.2» Others do not yet have licensed hospices, but are
attempting to provide palliative care nonetheless, Normal prison visitatton rules are
typically relaxed In prison hospices so that family members can sit at the relative's
bedside seven days a week and are permitted to repeatedly hug and touch thelr loved one,
something not usually permitted in prison. Human Rights Watch visited the 17-bed hospice
at California Medical Facility, which we were told was the first licensed hospice In the
country, Chaplain Keith Knauf, the director of the program, says his goal Is to attend to the
physical, emotional, and spirltual needs of the inmates to “make sure they can die with
dignity and respect.” The average stay in the hospice is six months. Shortly before Human
Rights Watch visited the hospice, an 87-year-old inmate who had dementia and heart and
lung problems had died there, We visited with a 67-year-old inmate who had been in
prison for 30 years, serving a 15-to-life sentence, and who has advanced metastatic throat
cancer, While he was pleased with the care he was glven in the hospice, he was hopeful

98 stale of Florida Correctional Medical Autherity, “2009-2010 Antuat Report and Report on Aging Inmates,” p. 54.

199 New York Department of Comrectlonal Services (now New York State Department of Corections and Community
Supervision), “Inmate Moriality Report: 2005-2008,"
http://www.docs.state.ny.us/Research/Reportsf2o10/Inmate_Mortalily_Report_2005-2008.pdf (accessed November 29,
2011), pp. 8-9.

200 pata on deaths provided to Human Rights Watch in email correspongence with Steve Vandine, Ohlo Department of
Corrections, July 20, 2011, Percentage of prison population by age in 2009 from Ohlo Depariment of Rehabllitation and
Comrectlon, “Institution Census 2009," January 2009,
http:/fwww.drc.ohio.gov/web/Reports/institutionCensus/Instilution%2oCensus%z 02009.pdFf

(accessed December 13, 2011).

201 geg generally, John F. Linder and Frederick J. Meyers, “Palliative and End-of-LIfe Care In Correctional Settings,” Journal of
Social Work in End-of-Life & Palliatlve Care, vol. 5 issue 1-2, 2009, pp. 7-33; Nalional Hospice and Palllative Care
Organization, “Quallty Guldelines for Hospice and End-of-Life Care in Correctlonal Setlings,” 2009,
http://www.nhpto.org/files/public/access/comections/ComectionsQualltyGuide lines.pdf (accessed December 13, zo11).
Extensive Information about prison hospices can be found an the website of the Natlonal Prison Hospice Association,
hitp://npha.org. The hospice at Angola Prison has received considerable national attention. Descriptions of Angola’s
haspice and a video about it can be found at the Mational Prison Hospice Association website. See also, Carol Evans et al.,
“The Louislana State Penltentiary: Angola Prison Hospice,” Journal of Palliative Medicine, vol, 5 no. g, 2002, pp. 553-558.
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nonetheless that he would be able to secure compassionate release so that he would be
able to go home to die with his family. In the hospice, inmate volunteers who recelve 50
hours of training, as well as ongoing training as the need arlses, sit vigll with the dying
round-the-clock so they do not have to die alone. The volunteers read to the dying, talk
and pray with them, write letters for them, and assist the nursing staff with certain basic
tasks such as preparing the bath and changing diapers. Chaplain Knauf is extremely proud
of the cadre of over 300 volunteer inmates who have worked at the hospice over the years.

He says that those who have paroled from prison hardly ever return.z The redemptive
impact for inmates who work in hospices can be extremely powerful, 203

: Bernadette Thorton, 66 years old is serving a three-year sentence In Co[orado for
vehicular manslaughter She s on oxygen-because of emphysema d a ‘bad heart She -
knows she 'S, dyrng‘ _n' 1 she’s strugg gig get out of prison efdoesn't dle ’

- there. She told H. narn
lwas offered hospice b

nkets forthe cold
\Fis: really hot In

: though it's against the rules. l have a.fan-to help, -but my oxygen"machine generates a ;
' lot of héat": She says, "Some ofﬂcers' "'ea youiwith respe.' % few ¢ on*t um

02 One study has suggested that hosplces not only have a powerful positive Influence on Inmates who work in ther but
also erthance respect, dignity, and compasslon among prison staff and prisoners more generally. Kevin N. Wright and Laura
Bronstein, “Creating Decent Prisons: A Serendipitous Finding about Prison Hospice,” joumai of Offender Rehabliitation, vol.
44 1o, 4, 2007, pp. 1-16. See also, Art Beeler, “Palliatlve Care volunterrs: A Program of Compassion,” Corections Today, July
2006, . 38,

203 Kurt Streeter, “Amid ill and dying inmates, a search for radempilon,” Los Angeles Times, November 20, 2011,

hitp:/ ferww,latimes.com/news/local/la-me-1120-prison-hospice-html,0,6904576.himistory (accessed November 22, 2011).
294 Human Rights Watch interview with Bernadette Thornton (pseudonym), Denver Women's Corectional facility, Denver,
Colaradoe, March 23, 2o11.
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crime. Nevertheless, while a prison term may have been proportionate at the time imposed,
increasing age and Infirmity may change the calculus agalnst continued incarceration and
in favor of some form of conditional release.

Take the foltowing men confined in state prisons: Homer Edmunds (pseudonym), age 87,
has been in prison for 27 years, and for the past two decades he has been In a special unit
because of his severe cognitive impairments. Louis Sparrow (pseudanym), age 68, has
been incarcerated for 10 years and is blind, has diabetes and leukemia, and is com pletely
paralyzed except for one arm. Thomas Viceroy (pseudonym) Is a 65-year-old man who has
been in prison 25 years and is dying of stage 4 metastasized esophageal cancer. Each of
these men was convicted of a violent crime and received lengthy sentences. Each has
already beenin prison a long time.

it is hard to see how their continued Incarceration meaningfully serves any of the purposes
for which their sentences were originally imposed. The main purposes of punishment are
retribution, deterrence, incapacitation, and rehabilitation. Retribution has been furthered
by their time behind bars and could be further served if they were released from prison by
restrictions on their liberty in the community and parole supervision. Incapacitation and
deterrence are not necessary, given that these prisoners are not likely to endanger public
safety if no longer behind bars but again, if there were a possibility of wrongful conduct, it
could be prevented by the conditions of their release, Finally, further imprisonment is
unlikely to advance rehabilitation. In these circumstances, continued incarceration would
seem to be a disproportlonately severe punishment.

Disproportionality and the Purposes of Punishment

Disproportionately lengthy prison terms may violate the prohibition on cruel and inhuman
punishment.2*? They may also constifute arbitrary deprivations of llberty In violation of the

209 The prohibition of what are variously described as cruel, unusual, inhuman, or degiading punishments found in many
natlonal constitutlons as well as in interational and regional human rights treatles is the primary basls for prohibitions of
grossly disproportionate sentences, Dlrk van Zyl Smit and Andrew Ashworth, “Dispropattionate Sentences as Human Right
Violatlons,” The Modern Law Review, vol. 67 no. 4, july 2004, p. 543. Article 7 of the International Covenant on Civil and
Political Rights provides that “Ne one shall be subjected to torture or to cruel, inhuman er degrading treatment or
punishment.” The European Count of Human Rights has recognized that disproportionalely severe sentences can be
incompatible with the prohibition on Inhuman punishment in Article 3 of the European Convention on Human Rights. Fora
discussion of proportionality in US constitutional Jutisprudence addressing the length of sentences, see Richard S. Frase,
“Excessive Prison Sentences, Punishment Goals, and the Elghth Amendment: 'Proporlonatily’ Relative to What?” Minnesota
Law Review, vol. 89, February 2005, p. 571.
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right to liberty.=® In either case, they are inconsistent with respect for human dignity. As
the South African Constitutional Court has noted:

To attempt to justify any period of penal incarceration, let alone
imprisonment for life as in the present case, without inquiring into the
proportionality between the offence and the period of inprisonment, Is to
ignore, If not to deny, that which lies at the very heart of human dignity.
Human beings are not commodities to which a price can be attached; they
are creatures with inherent and Infinite worth; they ought to be treated as
ends in themselves, never merely as means to an end.»

Imprisonment is an extremely severe punishment that should only be used as a last resort
when no lesser sanctlon suffices.”> Assuming It Is warranted, however, the question of
proportionallty turns then on the length of the sentence. Prison sentences should be no
greater than that which would be proportionate to the crime itself, taking Into account the
serlousness of the offense and the culpability of the offender. Within the boundaries set by
proportionality to the crime, the sentence may be shortened if shorter sentences are
adequate to further such goals as promoting public safety or rehablilitation.22 The principle
of parsimony is included In the concept of proportionality: the least severe sanction
necessary to achieve the purposes of punishment should be the one used.24

210 JCCPR, art. 9. Attlele g protects individuals against undue or arbitrary deprivations of liberty, which can Include unjust
sentences of imprisonment. In a number of cases challenging discretlonary life sentances, the Eurapean Cotrt of Human
Rights has recognized that sentences which are arbitrary or disproportionately lengthy can violate Article 5 of the European
Convention on Human Rights, altheugh it did not Find violatlons in the cases before It See for example, Weeks v. United
Kingdom, (1987) 10 EHRR 293, March 2, 1987; Vv, United Kingdom, App. No 24888794, Eurepean Court of Human Rights
{1999), December 16, 1999.

315, v. Dodo, 2001 (3) $A 382 (CC) 303, opinion of Ackerman J writing for unanimous Constitutional Court of South Africa,
quoted in van Zyl Smit and Ashworth, “Disproportionate Sententes as Human Right Violations,” p. 541.

212 gee, for example, van Zyl Smit and Snacken, Principles of European Prison Law and Policy, chapter 2 (principte that
deprivation of liberly shotild only be used as a last resort increasingly prominent In European penal policies and human
tights standards). For discussion of European humman rights jurisprudence on lengthy sentences, see van 2yl Smit and
Snacken, Principtes of European Prison Law and Polity, pp. 91-97. See alse, Dirk van Zyl Smit, *Outlawing irmeducible Life
Sentences: Europe on the Brink?" Federal Sentencing Review, vol. 23, October 2010, p. 39, As discussed in van 2yl Smit,
there Is grawing trend In Europe to conslder Iife sentences without the possibility of release to be inherently Inhwman.

13 The American Law Institute, "Model Penal Code: Sentencing, Tertative Dralt No. 1,” April 19, 2007, sec. 1.02(2).
214 See Frase, "Excesslve Prison Sentences™ van Zyl Smit, “Cullawing breducible Life Sentences.”
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SB2248 SD2

Strongly Support “Compassionate Release™

Dear Chairs Aquino and Rhoads, Vice Chairs Cullen and Yamashia, and committee members:

My name is Robert Merce. I practiced law in Hawai‘i for more than 25 years before retiring in
2007. Last year I worked with several other attorneys to obtain compassionate release for a 67-
year old Native Hawai‘ian man who had been in prison for 41 years and was suffering from end
stage liver disease. The process took almost six months (from May 12, 2011 to October 28,
2011) and was completely dysfunctional. It quickly became apparent that some of the
Department of Public Safety’s policies were in direct conflict with the Hawai‘i Paroling
Authority’s administrative rules and that corrections administrators did not agree with paroling
authority administrators on how the process was supposed to work. There were no time limits
within which administrators had to act, and as a result, delays were commonplace. And because
there were no clear-cut rules to guide administrators, they were pretty much free to do whatever
they wanted, whenever they wanted. It was abundantly clear that the process did not serve the
best interest of inmates, the government, or the people, and that a medical or “compassionate”
release statute was needed to correct the problem.

SB2248 SD2 is a clear, sensible and well thought out medical release bill. It will save the state
money by releasing inmates who do not pose a risk to society and who are in need of intensive
and costly end of life care. It addresses all of the problem I encountered last year in the
compassionate release process and institutes a fair and transparent process that will serve the
interest of the public, the government and inmates. Most importantly, as Senate Standing
Committee Report No. 2494 notes, the bill and its underlying purpose are “pono”, meaning good,
upright, just, the right thing to do.



Let me highlight a few of the most important provisions of the bill:

1. In May 2011 a group of distinguished physicians co-authored an article on compassionate
release that was published in the Annals of Internal Medicine, the journal of the American
College of Physicians'. It was the first time in many years that compassionate release was
treated in-depth from the perspective of the medical community. After reviewing relevant
literature, examining state and federal statutes, and acknowledging the failure of almost all of the
presently existing laws to function in a manner that serves the interest of society or prisoners, the
authors made several key recommendations:

1. Compassionate release procedures should be evidence based;

2. There should be a completely transparent compassionate release process

3. An advocate should be appointed to help inmates navigate the process and
represent incapacitated prisoners;

4. There should be a “fast-track’ option for the evaluation of rapidly dying
prisoners; and

5. There should be a well-described and well-disseminated application
procedure.

SB2248 SD2 incorporates all of the foregoing recommendations and to my knowledge is the first
medical release bill in the nation to do so.

2. SB2248 SD2 sets out a process by which the Department of Public Safety evaluates all
compassionate release requests and makes a written recommendation to the Hawai‘i Paroling
Authority, The Authority then decides whether or not the inmate should be released. The HPA
makes its decision after a hearing in which the inmate can present evidence of his own. This
ensures that the process is completely transparent, that all sides are heard, and that all relevant
evidence is considered.

3. The process set out in SB2248 SD2 provides that physicians determine whether an inmate
meets the medical criteria for compassionate release, and correctional officials determine
whether the inmate poses a danger to society. Health and safety are evaluated separately by the
professionals who have the knowledge, training and experience to make sound judgments.
Under SB2248 SD2 if a physician determines that an inmate meets the medical criteria for
release, that inmate would still have to be evaluated by correctional officials to determine
whether he poses a risk to public safety. If he poses a risk to public safety he would not be

! BA Williams, RL Sudore, R Greifinger, and RS Morrison. Balancing Punishment and
Compassion for Seriously Il Prisoners. Ann Intern Med. 2011;155:122-126.
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released. irrespective of his medical condition.

The most important provision of SB2248 SD2 is that the Hawai‘i Paroling Authority decides all
medical release requests, not just those referred to it by the Department of Public Safety. Let me
explain why this is so important.

Currently, the only person who can initiate compassionate release is the inmate’s attending
physician (i.e. the prison doctor). See Dept. Pub. Safety Policy COR. 10.1G.11, Compassionate
Release for the Terminally il (February 2, 2011). If the attending physician makes a mistake
regarding the inmate’s prognosis and/or whether he or she meets the criteria for compassionate
release, there is absolutely nothing the inmate, his family, or his lawyer can do about it. There is
no appeal process and no review by an independent third party.

And I know for a fact that attending physicians make mistakes because one occurred in the case I
worked on. Qur client had cirrhosis of the liver secondary to chronic hepatitis C and clearly met
the diagnostic criteria for refractory ascities (an accumulation of fluid in the tissues that is
resistant to treatment). The medical literature plainly states that 50% the patients who have
refractory ascites die within 6 months and 75% die within one year, and therefore our client
positively met the Department of Public Safety’s medical criteria for compassionate release. Yet
the prison doctor at Saguaro refused to initiate the compassionate release process. That error of
judgment almost precluded our client from being released. Fortunately, we obtained a letter from
an outside expert (Dr. Robert G. Gish of the University of California at San Diego who is widely
regarded as one of the country’s leading authority of Hepatitis) and the Department of Public
Safety wisely decided to bring our client back to Hawai‘i and have him examined by Dr. Steven
DeWitt, the physician at the Halawa Correctional Facility. Fortunately, Dr. DeWitt immediately
recognized that our client had an extremely poor prognosis and initiated the compassionate
release process.

We were lucky. But the point is that attending physicians make mistakes, and under the present
system there is no mechanism to correct them. That is why is absolutely critical that inmates
have an opportunity to appeal to the Paroling Authority and persuade them that a mistake has
been made and that they do in fact qualify for compassionate release. The Paroling Authority
should not become a rubber stamp for the limited number of cases that successfully wind their
way through the Department of Public Safety’s badly flawed compassionate release system.

The process set out in SB2248 SD2 will not result in a flood of frivolous medical release claims.
In most cases the DPS will initiate timely medical release requests for inmates who meet the
medical release criteria, and those individuals will be referred to the HPA just as they are now
and be released as a matter of course.

I is difficult to imagine that many inmates who are healthy or have minor medical problems will
contend that they are profoundly incapacitated or dying, but if they do, the DPS will simply have
to write a very short report— probably no more than a few sentences - stating that the inmate is
healthy or has one or more benign medical conditions that do not meet the criteria for medical
release and forward it to the HPA. Unless there is contrary evidence, the HPA hearing on that
type of request would be extremely brief. The only cases that will take a little time are those



where there are genuine issues regarding the inmate’s condition, and those cases deserve
whatever time is required to resolve them properly.

In conclusion, SB2248 SD2 provides a fair and open process for terminally ill and profoundly
disabled inmates to be compassionately released while at the same time protecting the public
from an unreasonable risk of harm. It is a good bill and I urge you to pass it without
amendments.

Thank you for allowing me to testify.

Robert K. Merce
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From: mailinglist@capitol.hawaii.gov

Sent: Tuesday, March 13, 2012 12:03 PM

To: PBMtestimony

Cc: ewelsh@metcalfconstruction.com

Subiject: Testimony for $B2248 on 3/15/2012 9:00:00 AM

Testimony for PBM 3/15/2012 9:00:00 AM SB2248

Conference room:; 309

Testifier position: Support

Testifier will be present: No
Submitted by: Erin Welsh

Organization: Individual

E-mail: ewelsh@metcalfconstruction.com
Submitted on: 3/13/2012

Comments:
I am in strong support of this measure. This is a no-brainer. Please pass this bill. Thank
you.
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From: mailinglist@capitol.hawaii.gov

Sent: Tuesday, March 13, 2012 9:.13 PM

To: PEMtestimony

Cc: mattrifkin28@gmail.com

Subject: Testimony for SB2248 on 3/15/2012 9:00:00 AM

Testimony for PBM 3/15/2012 S5:00:8@ AM SB2248

Conference room: 309
Testifier position: Support
Testifier will be present: No
Submitted by: Matthew Rifkin
Organization: Individual

E-mail: mattrifkin28@email.com
Submitted on: 3/13/2012

Comments:
Prisons are overcrowded as it is, and this bill would help that problem and show compassion
to elder prisoners who pose no threat o the community.

This is a good bill and should move forward.
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From: mailinglist@capitol.hawaii.gov

Sent: Wednesday, March 14, 2012 12:34 PM

To: PBMtestimony
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Subject: Testimony for SB2248 on 3/15/2012 9:00:00 AM
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Submitted on: 3/14/2012

Comments:
Dear Chair Aquino, Vice Chair Cullen, and Committee Members:

I support SB2248, SD2.

As the general public is aging, so are those incarcerated at a greater rate; and like so many
of us, some not so gracefully and are in need of medical help beyond what the prisons can
offer. Others have just reached a point in their lives where they need to be among family
members to spend time with before they leave this planet.

Most of us have aging parents and many of us give up workingﬂto care for them. If they were
incarcerated, we cannot give them the care that every human being deserve.

Hawai*i is a state full of compassion and love for their kupunas. May the committee consider
passage of this bill.

Thank you for opportunity to submit my late testimony.

Mahalo and Aloha,
elaine funakoshi



